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MAKING AN APPLICATION TO MODIFY

THE DEFINITIVE MAP

Making an application to modify the definitive map and statement is a statutory procedure governed by the Wildlife and Countryside Act 1981 (schedule 14).

The procedure involves completing three separate forms and sending two to the Council and one to the landowner. Additional information supporting the application must be sent to the Council with forms 1 and 3.

Failure to complete this process correctly will result in the Council returning the forms or information for resubmission, which will result in an application being delayed.

FORM NO. 1 – APPLICATION FOR A MODIFICATION ORDER

This must be completed by the applicant and returned to the Council (address on the form). There are three options set out on the form, but it is only necessary to complete one of these. The applicant should examine the three options set out below and complete the section relevant to the particular application.
Option (i) - Where it is believed there is conclusive evidence that the route should be deleted from or the route should be added to the definitive map and statement.

Option (ii) - Where it is believed there is conclusive evidence that the status of the route shown on the definitive map and statement is incorrect and should be either upgraded (e.g. a bridleway should be a byway) or downgraded (e.g. a bridleway should be a footpath).

Option (iii) - Where it is believed there is conclusive evidence that the details set down in the definitive statement are incorrect and require amending, and/or the position of a public right of way on the definitive map is not shown correctly.

In addition to the form:-

The application must also be accompanied by a map at a scale of not less than 1:2500 and the applicant should clearly mark the full length of the claimed route on this map. 
All evidence supporting the application must be submitted. This should include copies of any documentary evidence (such as tithe maps, parish records) and the originals of all completed public rights of way evidence forms (each with an attached map at the same scale as indicated above  but also signed and marked with the claimed route by each claimant).

A Schedule describing the route would be of assistance (see example 2).

FORM 2 – NOTICE OF APPLICATION FOR A MODIFICATION ORDER

It is the applicant’s responsibility to find all the owners and occupiers of the land upon which the claimed right of way is situated.  The Countryside Access Team may be able to assist if the information is readily available, however, if it is not then the Council is under no obligation to research this information for the applicant.  If you are uncertain as to who owns the land then you should complete a Land Registry Search.  If after having completed such a search you are still unable to ascertain the ownership of even part of the land  then you should be able to clearly demonstrate that extensive research has failed to reveal any known owners or occupiers then a written statement indicating this fact should be submitted with the application.

You may then apply in writing to the Council to obtain permission to post notices on site and addressed to “the owner occupiers” and maintain these notices on site for a minimum for 28 days.

Permission will be given if the Council is satisfied that all reasonable attempts have been made to trace the owners.    

If the ownership details are available then the completed forms must be served on each owner and occupier together with an appropriately marked copy of the map submitted with the application. These forms must not be sent to the Council for distribution. Each form should be individually addressed in the space provided and should indicate the date upon which the application was made.

FORM 3 – CERTIFICATE OF SERVICE OF NOTICE OF APPLICATION FOR A MODIFICATION ORDER

This form must also be submitted to the Swansea Council along with form 1 above and should list the names and addresses of all the owners and occupiers upon whom the applicant has served a Notice of Application for a Modification Order (form 2 above).

If you have been unable to trace the landowner/s and having sought permission from the Council you have post notices on site, you should certify this fact to the Council and submit a map indicating the location of each notice.

Please note your application will not be valid until this certificate has been submitted        

ADDITIONAL INFORMATION 

The Wildlife and Countryside Act 1981 sets out procedures by which public rights of way may be added or removed from the definitive map and statement, or have their status changed or route altered. The changes are brought about because there is sufficient evidence that the definitive map and statement is incorrect or incomplete. 

Please note that alterations to public rights of way may also occur due to diversion, creation, or extinguishment orders, which are NOT covered in these guidelines.

The Wildlife and Countryside Act 1981 states that the definitive map and statement are “conclusive evidence as to the particulars contained therein”. In practice, however, they may not always be completely accurate, or provide a full picture of the public’s rights of access. 

The process that allows the definitive map and statement to be amended is termed ‘modification’, and changes are carried out via a modification order, which can be made in response to any of the following proposals:

(a) adding a path to the map and statement in cases where a claimed public right of way is not recorded.

It is not sufficient to say, “This path has been used for years. Why isn’t it shown on the map?”.  Anyone who wishes to claim a public right of way must collate the evidence and make a formal application to the Council.  A public right of way may be claimed by bringing forward user evidence, documentary evidence, or a combination of both.

‘User evidence’ can be supplied by anyone with personal knowledge of the path being claimed using a standard form supplied by the Council.  Further details about this form, and how it should be completed, are given below.

‘Documentary evidence’ includes extracts taken from historical records, such as Inclosure Awards, Tithe Awards and their associated deposited plans. Ordnance survey plans and earlier commercial maps, Finance Act documents maps as well aerial and ground based photographs, whether historical or contemporary of the path or way.  Further information about these documents can be obtained by contacting Swansea Council Archives.

(b) changing the status of an existing right of way.

This usually means ‘upgrading’ a path, which involves amending the definitive map to record a higher level of public rights.  It must be stressed that this does not involve the creation of additional public rights. If a modification order application is successful and the map and statement are altered, it is because it has been proven that the right being considered already exists.  A route for example that has been used by horse riders, either historically or in the more recent past, may only be shown as a footpath, and is therefore possible to make a claim for an upgrade to bridleway status.  

Modification order applications based on documentary evidence rely on the fact that public rights continue to exist until they are formally removed, ‘once a highway always a highway’.  The depiction of a path at a particular status on the definitive map does not therefore override any additional public rights that may exist.

It is also possible to ‘downgrade’ a right of way, for example by amending the map and statement to show a footpath instead of a bridleway, thereby removing the right to ride a horse on the path in question.  In such cases, the Council does not have to prove that the route’s status differs from that shown. The onus is on the applicant to establish their case and submit evidence that was not known or available to the Council prior to the preparation of the relevant date of the first definitive map of 1954. 
Another option is to apply to remove a path on the grounds that it is not a right of way, and should never have been shown on the definitive map.  An application to remove a path will therefore have to be based on newly discovered evidence which was not previously available for consideration at the relevant date of the first definitive map as above. The onus is on the applicant to establish their case and that it warrants making a modification order.  
(c)
altering the definitive statement
Any of the details contained in the definitive statement, including path number, path width and the description of starting and finishing points can be amended if there is sufficient evidence found to suggest that it is incorrect. Members of the public may apply for a modification order if they believe that the statement needs correcting in some way.

PROGRESS OF A TYPICAL MODIFICATION ORDER APPLICATION

The progress of a typical modification order application is given below. The example given covers claims for new paths and upgrades of existing public rights of way.

1. A member of the public wishing to claim or upgrade a public right of way contacts the Countryside Access Team.

2. The relevant forms, explanatory notes and maps are sent to the person wishing to make a claim (referred to in the notes as ‘the applicant’).

3.
If the applicant decides to proceed with an application then they must complete the forms and send in any additional information as shown on page 1.

This information remains confidential until such time that the claim results in the making of a modification order. However the name and address of the applicant has to be placed on the electronic register of applications for changes to the Definitive Map and Statement. 
4. Following receipt of the completed forms, the path that is the subject of the application will be assigned a number and added to the list of outstanding claims to await determination. You will be sent an acknowledgement detailing the reference number for the file. However if the application does not comply with the above conditions or is incomplete you will be informed and asked to rectify this or alternatively the forms may be returned to you.

5. The application is processed by contacting the relevant landowners, Community Councils, and other interested bodies, such as the Ramblers Association and the British Horse Society are consulted giving details of the path claim/upgrade and inviting comments.

6. The claim is investigated which will usually result in research being carried out by the Council.  In some cases, this research may indicate a status that differs from that being claimed: a route being claimed as a footpath, for example, may prove to carry bridleway rights.  The Council is obliged in such cases to make a modification order which takes these higher (or lower) rights into account, thus ‘upgrading’ (or downgrading) the applicant’s original claim.

7.
Selected individuals will probably be interviewed in order to clarify the information given in their evidence forms. Landowners and potential objectors will be asked to provide information and be invited for interviews along with any other individual who may be able to offer some evidence on the validity of the application.
8. Once all the information has been obtained and evaluated a draft report is prepared by the Council that is based on the evidence  discovered or supplied and a copy of that draft report is sent to applicant, all landowners affected by the application and the Local Member/s, to enable the above to make written comments on the draft report and/or to give those an opportunity to forward any further evidence they wish the investigating officer to consider before the final report is submitted to the Council’s Planning Committee. 

8. It is the Planning Committee who ultimately decide whether a modification order should be made and will be guided by the investigating officer’s recommendation, but will not necessarily adopt that recommendation. Following the Committee meeting, the applicant and all landowners/tenants affected by the claimed public right of way, are informed of the decision.  The applicant has a right of appeal to the National Assembly if the claim is rejected by the Sub-Committee, and the procedure is explained in the decision letter.

9. If the Committee decides that there is sufficient evidence, a modification order is made.  The modification order is the prescribed legal document that allows the definitive map and statement to be changed in some way.  A modification order will refer to:

(a) the legislation granting the power to make the modification order (the Wildlife and Countryside Act 1981); 

(b) the reasons for making the modification order (for example, “the discovery of a right of way which subsists of is reasonably alleged to subsist over the land situated at...”);

(c) the route of the path which is the subject of the modification order, including starting and finishing points, surface conditions and furniture details (stiles, gates etc), directions, length and width.


Simply because a modification order has been made, this does not mean that the proposals to which it refers have come into effect.  The amendment of the definitive map only takes place if the modification order is subsequently confirmed.

10. Notices stating that a modification order has been made are posted on site, and an advertisement is placed in the local newspaper. A minimum of six weeks are allowed from the date of the notice for objections to the modification order to be lodged with the Council.

11. If no objections are received, the modification order can be confirmed. If objections are made and not withdrawn, the modification order is then referred to the Welsh Assembly in Cardiff. The Welsh Assembly will determine the order either by a public inquiry, local hearing or by written representations.

12. At a public inquiry, the cases for and against the modification order are put before an independent Inspector.  Two site inspections are usually carried out, one by the Inspector alone before the inquiry, and a second, after the inquiry, by the Inspector and representatives from both sides.

The most important factor to be borne in mind in relation to a public inquiry is that it is only concerned with matters of fact, and will therefore only consider factual evidence relating to the modification order application, and the interpretation of that evidence. Objections relating to desirability, or the perceived problems that the modification order would cause if confirmed, are not relevant. The Inspector’s only brief is to establish the existence or otherwise of public rights of way.

13. Some weeks after the inquiry, hearing or if determined after an exchange of written representations, the Inspector produces a decision letter, drawing on the submissions made at the inquiry or in the presentations.

14. If the Inspector decides not to confirm the modification order, the definitive map and statement remain unchanged. The applicant and all other interested parties are notified of the decision.

15. If the Inspector does decide to confirm the modification order, a notice of confirmation is posted on site, and an advertisement is placed in the local newspaper. Site works are carried out as necessary (a footpath which has been upgraded to a bridleway, for example, may have bridle gates fitted if there is evidence that the way, was subject to an existing gate and the landowners agree to the provision of such a bridle gate).
The definitive map and statement are amended to reflect the content of the modification order, whether by adding a new path or changing the status of an existing right of way. The modification order is effective from the date it is confirmed.
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